The article aims at examining, in the light of the practice of the International Court of Justice, some issues concerning the power of the Court to indicate provisional measures to prevent the aggravation or extension of a dispute. While the existence of a power to indicate nonaggravation measures appears to be well established in the Court's case law, the scope of this power has proved to be a more controversial issue. This study argues that, by attaching relevance to the element of aggravation, the Court has been able to indicate measures that are not strictly needed to prevent a risk of irreparable harm but which at any rate contribute to a greater protection of the rights of the parties; at the same time, however, the Court has so far refrained from regarding the risk of aggravation as a circumstance which may justify a less stringent evaluation of the other conditions that normally need to be satisfied for the granting of interim protection under Article 41 of the ICJ Statute.
INTRODUCTION: AGGRAVATION OF A DISPUTE AS A BASIS FOR GRANTING PROVISIONAL MEASURES
Under Article 41 of the Statute of the International Court of Justice (the Court), the Court has the power to indicate provisional measures in order 'to preserve the respective rights of either party'. The emphasis laid by this provision on the preservation of rights clearly suggests that the primary purpose of the Court's power to indicate provisional measures is -to use the words of the Court -'to prevent irreparable prejudice to the rights that are the subject of the dispute'. 1 In fact, however, the Court has also made use of its power under Article 41 for a different purpose, considering itself to be entitled to indicate measures aimed at preventing the aggravation or the extension of the dispute. While the existence of a power to indicate non-aggravation measures appears to be well established in the Court's case law, the scope of this power has proved to be a more controversial issue.
Non-aggravation measures were first indicated by the Permanent Court of International Justice in its Order of 5 December 1939 rendered in the Electricity Company of Sofia and Bulgaria case. The Permanent Court included in the operative part of its Order a measure directing Bulgaria, inter alia, to 'ensure that no step of any kind is taken capable . . . of aggravating or extending the dispute submitted to the Court'. 2 The Order did not offer a clear explanation as to the reasons which led the Court to indicate a measure of this kind, 3 nor did the Permanent Court clarify whether it considered the power to indicate non-aggravation measures as merely ancillary to the power to indicate measures aimed at preventing irreparable prejudice to the rights of the parties.
In its early case law the present Court had frequently indicated non-aggravation measures. In many cases the Court had inserted in the operative parts of its orders granting provisional measures an indication to the effect that the parties should 'ensure that no action of any kind is taken which might aggravate or extend the dispute submitted to the Court ' . 4 Yet indications of this kind appeared to be standard clauses which merely complemented more specific measures. Among the circumstances which came into play in order to justify the decision of granting interim protection, the Court's orders did not refer to the issue of the aggravation of the dispute. The main focus was on the preservation of the rights sub judice.
5 Accordingly, the indication of provisional measures was generally conditional on specific requirements, namely urgency and the risk of irreparable damage to the rights at issue in the main case. In the Aegean Sea Continental Shelf case the question was raised whether the Court has the power to indicate provisional measures for the sole purpose of preventing the aggravation or extension of a dispute; however, the Court did not find it necessary to examine this issue, since it excluded the possibility that in that case there was an actual risk of aggravation of the dispute. 6 A clear reference to the Court's power to indicate provisional measures to prevent the aggravation of the dispute is contained in the Order of 10 January 1986, rendered by the Chamber of the International Court of Justice formed to deal with the case concerning the Frontier Dispute (Burkina Faso/Republic of Mali). In that case, which related to a dispute over the delimitation of the boundary, both parties requested the indication of provisional measures because of certain armed actions in the disputed area. In a much quoted statement, the Chamber held that independently of the requests submitted by the Parties for the indication of provisional measures, the Court or, accordingly, the chamber possesses by virtue of Article 41 of the Statute the power to indicate provisional measures with a view to preventing the aggravation or extension of the dispute whenever it considers that circumstances so require. 7 While, as we shall see, different views have been held as to the actual meaning of this statement, the fact remains that such an explicit recognition of the power of the Court to take non-aggravation measures was novel.
8 The Chamber's intention was clearly to stress the importance of the issue of aggravation of a dispute as a circumstance which might warrant the indication of provisional measures. This aspect also emerges from other points of the Chamber's Order. In particular, the manner in which the operative part of the Order was structured is significant in this respect. The first measure indicated was one directing both parties not to take any action of any kind which might aggravate or extend the dispute. As noted by one author, 'this suggests that the containment of the dispute was perhaps seen as a matter of priority in this case'. 9 The Chamber then indicated more specific measures concerning the preservation of evidence, the observance of a ceasefire, the withdrawal of the armed forces of either party, and the administration of the disputed areas.
The approach followed by the Chamber was subsequently endorsed by the Court. In the case concerning Land and Maritime Boundary between Cameroon and Nigeria, the Court was confronted with a situation which had many similarities with that in the Frontier Dispute case. The dispute concerned, inter alia, the delimitation of the territorial boundary between the two states. Following armed actions in the disputed areas, provisional measures were requested by both parties. In its Order of 15 March 1996, the Court recognized that independently of the requests for the indication of provisional measures submitted by the Parties to preserve specific rights, the Court possesses by virtue of Article 41 of the Statute the power to indicate provisional measures with a view to preventing the aggravation or extension of the dispute whenever it considers that circumstances so require.
10
The same statement was repeated by the Court in its Order of 1 July 2000 rendered in the case concerning Armed Activities on the Territory of the Congo.
11
It might be argued that the point made by the Court (or by the Chamber) in the above-mentioned statements was mainly directed at emphasizing the fact that the Court is empowered to indicate, proprio motu, provisional measures which are different from those requested by the parties. 12 However, these statements also lend themselves to a different interpretation. It may be said that the intention of the Court was to convey the idea that, under Article 41 of the Statute, it possesses a power to indicate non-aggravation measures which is 'independent' of the power to indicate measures preserving the rights of either party against irreparable prejudice. 'Independence' in this regard would have a double meaning. This power would be 'independent' in the sense that the indication of non-aggravation measures would not be subject to the same conditions which are normally required when interim protection is sought in order to preserve the rights at issue in a dispute. But it would also mean that the Court would be entitled to indicate non-aggravation measures for the sole purpose of preventing the aggravation of a dispute, even if no measures preserving the rights of the parties are indicated.
The latter interpretation of the Court's (and Chamber's) case law has found some support both within the Court and in the legal literature. Thus, for instance, referring to the above-mentioned statement in the Frontier Dispute case, Judge Bedjaoui, whoit is interesting to note -was the president of the chamber dealing with that case, 13 observed that the Chamber's Order inaugurated 'a case law which, instead of focusing on a review of each prerequisite to the indication of provisional measures, gives pride of place to a comprehensive analysis of the "circumstances" of the case'; 14 he also infers from the Chamber's dictum that the indication of provisional measures 'in the general terms of an exhortation to all the parties not to aggravate or extend the dispute . . . does not in any way depend upon the indication of other, more specific provisional measures'. 15 In measure directing the parties not to aggravate or to extend the dispute, arguing that in its previous case law it had only indicated a measure of this kind when more specific measures had also been indicated. The purpose of the present study is to examine, in the light of the Court's practice, some issues concerning the power of the Court to indicate provisional measures to prevent the aggravation or extension of the dispute. No doubt, by placing emphasis on the issue of aggravation the Court has taken a broad view as to the scope of its power under Article 41. However, it remains to be seen to what extent the Court has actually relied on the risk of aggravation as a basis for granting provisional measures. This study argues that, by attaching relevance to the element of aggravation, the Court has been able to indicate measures that are not strictly needed to prevent a risk of irreparable harm but which at any rate contribute to a greater protection of the rights of the parties; at the same time, however, the Court has refrained so far from regarding the risk of aggravation as a circumstance which may justify a less stringent evaluation of the other conditions that normally need to be satisfied for the granting of interim protection under Article 41. In the light of this consideration, it is not believed that the recent decision in the Pulp Mills case is inconsistent with the position taken by the Court in its previous case law. This does not mean that the explicit recognition by the Court of the limits of its power to indicate nonaggravation measures does not constitute a significant novelty, whose reasons and implications deserve to be further explored.
The study is structured as follows. Section 2 will attempt to define the notion of aggravation of the dispute with a view both to clarifying better the distinction between non-aggravation measures and measures preserving specific rights, and to assessing whether, in the Court's view, a risk of aggravation of the dispute presupposes a situation of threats or actual use of force in the relations between the parties. Section 3 deals with the conditions for the indication of non-aggravation measures; its main purpose is to analyse the views expressed by some authors and by individual judges according to which, when the Court seeks to prevent the aggravation of a dispute, certain conditions which are normally required for the indication of provisional measures do not apply. Section 4 addresses the question of whether the Court is empowered to indicate non-aggravation measures in a case in which measures preserving rights are not indicated; it is in this context that the recent decision in the Pulp Mills case will be examined. Section 5 is dedicated to the question concerning the content and legal effects of the measures that the Court may indicate to prevent the aggravation of a dispute. In the final paragraphs the main conclusions of the study will be recapitulated.
WHAT ARE THE CIRCUMSTANCES WHICH MAY JUSTIFY THE INDICATION OF NON-AGGRAVATION MEASURES?
Article 41 of the Statute provides that the Court has the power to indicate provisional measures if 'circumstances so require'. The urgency and the risk of irreparable prejudice to the rights that are the subject of the dispute have generally been regarded by the Court as the main circumstances that may justify the grant of provisional measures. However, when reference is made to the power to indicate non-aggravation measures, relevance is given to a different circumstance, namely the risk of an aggravation of the dispute. The notion of aggravation seems to include a broader category of conduct than that covered by the notion of irreparable harm. While conduct giving rise to irreparable harm also results in an aggravation of the dispute, the opposite does not necessarily hold true.
18 Thus the main difference between non-aggravation measures and other preventive measures seems to lie in the fact that only the latter type of measure presupposes the existence of an urgent need to prevent irreparable harm to the rights in dispute, while non-aggravation measures are related to actions which, by aggravating the dispute, create a risk more generally of prejudice to the rights of the parties.
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The Court has not given explicit indications as to the test to be applied in order to determine whether the risk of aggravation is such as to require the grant of interim protection. It must be appreciated in the light of the particular circumstances of each case whether there is a risk of an aggravation. At first glance, a restrictive view of the notion of aggravation appears to have been adopted by the Chamber dealing with the Frontier Dispute case. In the above-mentioned Order of 1986, the recognition of the power to indicate non-aggravation measures was immediately followed by the consideration that, in situations which comprise a resort to force which is irreconcilable with the principle of the peaceful settlement of international disputes, there can be no doubt of the Chamber's power and duty to indicate, if need be, such provisional measures as may conduce to the due administration of justice.
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The link thus established between the Court's power to indicate non-aggravation measures and situations which 'comprise a resort to force' may be taken as implying that, in the Chamber's view, the use of such power must be limited to situations involving a threat of force or even an actual use of force.
To be sure, the indication of non-aggravation measures is particularly warranted in situations involving the risk of a military escalation. However, this does not seem to be the only circumstance in which these measures may be ordered. There is little support for such a restrictive view in the Court's case law prior to the Chamber's Order, as the Court had indicated non-aggravation measures even in cases where there was no question of the use of force. 21 Nor does it seem that the Court has endorsed the Chamber's view in its subsequent case law. It is true that the other two cases in which the Court expressly referred to its 'independent' power to indicate non-aggravation measures -the Land and Maritime Boundary between Cameroon and Nigeria case and the case concerning Armed Activities on the Territory of the Congo -both related to situations involving the use of military force. 22 However, in these cases the Court refrained from expressly linking the power to indicate non-aggravation measures to situations involving the use of force. In particular, the statement contained in paragraph 19 of the Chamber's Order was not repeated in the Court's two subsequent Orders. Moreover, it is significant that the Court has sometimes taken into consideration the possibility of indicating non-aggravation measures in situations where it was clear from the outset that there was no risk of a military escalation. In Criminal Proceedings in France, for instance, the Court contemplated the possibility of using this power in relation to a situation where there was no question of the use of force. Its refusal to grant such measures was not grounded on the fact that there was no risk of a military escalation. The Court simply found that, under the circumstances of the case, there did not appear to be 'any need for measures of this kind to be indicated'.
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It serves little purpose to link the power to indicate non-aggravation measures to the risk of a military conflict. First, as we shall see, the establishment of such a link could not guarantee that the Court would grant interim protection in every such situation, given that its power is, in any event, dependent on the existence of a prima facie basis of jurisdiction. 24 Furthermore, there are no evident reasons why the Court should limit the use of its 'independent' power to indicate non-aggravation measures to cases where there is a risk of military confrontation. An aggravation or extension of the dispute may be caused by actions that, without involving the threat or use of force, may have similar negative effects on the relations between the parties.
It is interesting to note that, in the first case in which the risk of an aggravation of the dispute was taken into account in the context of a request for provisional measures, a broad meaning was given to the notion of aggravation. In its Order of 5 December 1939, rendered in the Electricity Company of Sofia and Bulgaria case, the Permanent Court of International Justice recognized that states that were parties to a dispute before it had a duty not to aggravate this dispute. It spoke of a principle universally accepted to the effect that the parties to a case must 'not allow any step of any kind to be taken which might aggravate or extend the dispute'. 25 This wide reference to 'steps of any kind which might aggravate or extend the dispute' seemed to imply that, in the Court's view, the notion of aggravation was not restricted to 22 This circumstance is reflected in the formula employed by the Court in the operative part of its orders.
The first measure indicated in the Order rendered in the Land and Maritime Boundary between Cameroon and Nigeria reads as follows: 'Both parties should ensure that no action of any kind, and particularly no action by their armed forces, is taken . . . which might aggravate or extend the dispute before it'. Supra note 10, at 24. In the Armed Activities on the Territory of the Congo case, the Court indicated a measure directing the parties to 'prevent and refrain from any action, and in particular any armed action, . . . which might aggravate or extend the dispute before the Court or make it more difficult to resolve'. Supra note 11, at 129. It may be observed that the formula employed by the Court in both cases, referring to action of any kind, 'particularly' armed action, seems to imply a recognition that actions other than armed action might also risk aggravating the dispute. When a request for provisional measures is filed with a view to preserving specific rights, the Court has to be satisfied, inter alia, that it has prima facie jurisdiction with regard to the merits of the case and that the rights sought to be preserved by the requested provisional measures are the same rights which constitute the subject matter of the main dispute. 27 One may ask whether the same conditions apply in relation to the Court's power to indicate provisional measures with a view to preventing the aggravation or extension of a dispute. It may be maintained that these conditions are strictly related to the idea that provisional measures are a means directed primarily towards preserving the rights at issue in a case and that they do not necessarily apply when the Court seeks to prevent the aggravation of a dispute.
A radical view has sometimes been expressed by individual judges to the effect that, when confronted with situations involving the use of force, the Court has the power to indicate provisional measures directed at preventing the aggravation of a dispute regardless of whether the Court has prima facie jurisdiction to deal with that dispute. This view is mainly premised on the idea that the Court, as the principal judicial organ of the United Nations, has an important role to play in the maintenance of international peace. This role of the Court would justify, inter alia, a less stringent application of the conditions that generally apply for the indication of provisional measures in cases involving the threat or the actual use of force. 30 In his view, the Court had jurisdiction, inter alia, 'to direct both parties to take all measures necessary to prevent an aggravation of the situation and for the restoration and maintenance of international peace and security in the region'.
31 Judges Shi and Vereshchetin took a more nuanced position. Judge Vereshchetin stated that even if ultimately the Court may come to the conclusion that, due to constraints in its Statute, it cannot indicate fully-fledged provisional measures in accordance with Article 41 of the Statute in relation to one or another of the respondent States, the Court is inherently empowered, at the very least, immediately to call upon the Parties neither to aggravate nor to extend the conflict and to act in accordance with their obligations under the Charter of the United Nations. Whatever the views expressed by these judges, the fact remains that the Court has never taken into consideration the possibility of indicating non-aggravation measures in the absence of a basis for prima facie jurisdiction. While this point has not been explicitly dealt with by the Court, it has to be noted that in all the cases in which the Court indicated non-aggravation measures, a finding of prima facie jurisdiction was invariably regarded as a necessary precondition for granting interim protection. When it found that it lacked prima facie jurisdiction, it refrained from indicating any provisional measures, without inquiring whether such measures were warranted in the light of the risk of an aggravation of the dispute. In such cases the only 'relief' that the Court was disposed to grant was to insert in its reasoning a statement recommending to the parties that they respect their obligations under international law and refrain from aggravating or extending the dispute. 35 Since statements of this kind are not included in the operative part of the Court's orders, they cannot be regarded as equivalent to provisional measures. I will revert to this question later.
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While the position of the Court on the issue of jurisdiction is hardly surprising and does not seem to deserve comment, a more complex problem concerns the requirement that provisional measures relate to the main claims which constitute the subject matter of the dispute. It is not self-evident why non-aggravation measures, based as they are on the need to ensure the containment of a dispute, should be strictly limited to protecting the rights of the parties at issue in the case. Thus the view has been expressed that non-aggravation measures, with their emphasis on the restraint of escalation, are by definition unrelated to the nature of the rights claimed, except by the tenuous link that the actions that are to be enjoined must presumably be actions that might aggravate the dispute over those rights, not actions that might generally impair good relations between the parties. 37 An even stronger view has been advanced by one author, who argued that, when the Court seeks to prevent the aggravation of a dispute, it is empowered to protect rights other than those already at issue in the case, provided that there is an instrument which confers on the Court prima facie jurisdiction to deal with those rights. 38 It seems doubtful that the Court is entitled to grant interim protection to rights which are not at issue in the main case. In that regard, it is not enough for the Court to be able, in principle, to rely on an instrument granting jurisdiction over those rights. It is for the parties to delimit the object of the dispute over which the Court is called upon to exercise its jurisdiction. The Court does not have the power to protect proprio motu rights of the parties that are not in dispute in the case before it; this would constitute an ultra petita. Moreover, as interim protection is granted by virtue of an incidental jurisdiction, it does not seem that a party could be allowed to extend the subject of the dispute through a request for provisional measures aimed at protecting rights which, until that moment, were not at issue in the case. If a party wishes to obtain interim protection of a right which is not at issue in the dispute pending before the Court but which may be infringed by the conduct of the other party, and if that party may rely on a valid jurisdictional basis, it may always decide to submit a new application and request the Court to indicate provisional measures relating to those rights. Even in those cases where great significance was accorded to the need to prevent the aggravation of a dispute, the Court was careful to stress that the measures requested were strictly linked to the main dispute submitted by the parties. Thus, for instance, in the Frontier Dispute case, the Chamber referred to the fact that 'the armed actions that gave rise to the requests for the indication of provisional measures submitted to the Chamber took place within or near the disputed area as defined by the Special Agreement'. 39 Similarly, in its Order of 15 March 1996 in the case concerning Land and Maritime Boundary between Cameroon and Nigeria, the Court remarked that 'armed actions regrettably occurred on territory which is the subject of proceedings before the Court'. 40 Both statements were clearly directed at linking the need to prevent the military escalation in the disputed area with the subject of the main dispute, thereby suggesting that, by preventing the aggravation of the dispute, the Court was also helping to preserve the rights at issue in the main case.
In the Order of 8 April 1993 rendered in the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro))
, the link between the non-aggravation measure indicated to the parties and the subject of the main dispute was clearly reflected in the formula employed in the operative part of that Order, which runs as follows:
The Government of the Federal Republic of Yugoslavia (Serbia and Montenegro) and the Government of the Republic of Bosnia and Herzegovina should not take any action and should ensure that no action is taken which may aggravate or extend the existing dispute over the prevention or punishment of the crime of genocide, or render it more difficult of solution. 41 The Court's adherence to the principle that interim protection must relate to the rights at issue in the case is also shown by the fact that, in all cases in which it had indicated non-aggravation measures, the Court did not take into account only the element of aggravation. Even in those cases where it placed particular emphasis on that element, the Court maintained that the facts giving rise to the aggravation also created a risk of irreparable damage to the rights of the parties at issue in the case. considered that 'the rights at issue in these proceedings are sovereign rights which the Parties claim over territory', adding that 'these rights also concern persons'; 42 it then observed that 'the events that have given rise to the request, and more especially the killing of persons, have caused irreparable damage to the rights that the Parties may have over the Peninsula'. 43 Quite apart from the question of whether it is right to assume that the killing of persons falls within the subject matter of a dispute concerning a question of sovereignty over a territory -a point which prompted some reactions even within the Court itself 44 -it should be noted that, by referring to the risk of irreparable damage to the rights at issue, the Court showed that the focus of its intervention was mainly related to the protection of the rights at issue in the case, and not the protection of rights falling outside the subject matter of the dispute.
Thus the Court's practice reveals that the element of aggravation must in any case be linked with the protection of the rights of the parties which are at issue in a case. This conclusion, which conforms to the idea underlying Article 41 of the Statute that the function of interim measures is to protect the rights of the parties at issue in a case, should not be taken as implying that no differences exist between measures preserving the rights of the parties from irreparable damage and non-aggravation measures. As we have seen in section 2, the notion of aggravation of the dispute covers a wider category of actions than the notion of irreparable prejudice. However, the fact that non-aggravation measures are not strictly needed to prevent a risk of irreparable prejudice does not mean that they are not related to the protection of the rights at issue in the case. As noted by one author, 'the possible aggravation or extension of the dispute is a circumstance in which measures could be given but the measures must, in all cases, be aimed at preserving the rights of the parties'. 45 
THE RELATIONSHIP BETWEEN NON-AGGRAVATION MEASURES AND MEASURES AIMED AT PRESERVING SPECIFIC RIGHTS
Since the notion of aggravation of the dispute is broader than the notion of irreparable harm, the situation may arise where a party takes action which risks aggravating the dispute but which is not such as to cause an imminent risk of irreparable harm to the rights of the other party. One may wonder whether, in such situations, the Court would be prepared to exercise its power under Article 41 solely for the purpose of preventing the aggravation of a dispute.
As has already been observed, the Court's case law prior to the recent decision in the Pulp Mills case did not provide a clear answer to this question. By admitting, as it did in its Order in the Land and Maritime Boundary between Cameroon and Nigeria case, that, under Article 41, it possesses the power to indicate non-aggravation measures 'independently of the requests for the indication of provisional measures submitted by the Parties to preserve specific rights', the Court had given credence to the view that the indication of provisional measures in order only to prevent the aggravation of the dispute was to be regarded as admissible. As a matter of fact, however, the Court had never based the indication of provisional measures solely on the need to prevent the aggravation of the dispute. Admittedly, in some cases, the main focus was on the issue of aggravation. Yet, as we have seen, in conjunction with that issue the Court always referred also to the existence of a risk of irreparable harm to rights which constituted the subject of the dispute. Thus without excluding the possibility of indicating non-aggravation measures in cases in which no measures preserving rights are indicated, the Court refrained from availing itself of this possibility, preferring instead to rely also on the need to prevent irreparable harm to the rights of the parties.
The Court's approach could be explained by the fact that, when the circumstances of a case might involve an imminent risk of irreparable harm, the Court would also find it appropriate to refer to that element, as this would provide a more reassuring basis for granting provisional measures. Indeed, as noted by Judge Buergenthal in his declaration appended to the Order of 23 January 2007 in the Pulp Mills case, the fact that the Court had not had occasion to indicate non-aggravation measures in a case in which measures preserving rights had not also been indicated 'does not necessarily prove that it lacks the power to do so'. 46 In the same Order, however, the Court took a different position. Uruguay had requested the Court to indicate three different provisional measures, the first being a specific measure directing Argentina to take all steps at its disposal to prevent or end the interruption of transit between Uruguay and Argentina, the other two being general measures directing Argentina to abstain from any measures which might aggravate the dispute and to refrain from any other measure that might prejudice the rights of Uruguay at issue in the case. The Court refused to grant the first measure because it found that there was no risk of irreparable prejudice to the rights of Uruguay at issue in the case. 47 With regard to the second measure requested by Uruguay, the Court noted that, in all cases in which it issued provisional measures directing the parties not to take any conduct which would aggravate or extend the dispute, other measures were also indicated; thus it found that since it had not upheld the first provisional measure requested by Uruguay it could not indicate the other measure requested by that state to the effect that Argentina should abstain from any measure that might aggravate or extend the dispute. 48 For the same reasons the Court decided that it could not indicate the third measure requested by Uruguay.
49
As the Court dealt with this point very concisely, different interpretations can be advanced as to the exact meaning of the Court's reasoning concerning the indication of non-aggravation measures. It may be argued that the Court intended simply to say that it cannot indicate a general measure directing the parties to refrain from conduct aggravating the dispute when the circumstances of a case do not warrant the indication of more specific measures. This interpretation would allow for the possibility that, under certain circumstances, the Court could indicate specific measures aimed at preventing the aggravation of the dispute even when no provisional measures are held to be needed in order to preserve the rights of the parties from an imminent risk of irreparable harm. Yet if one interprets the Court's dictum in the light of the specific context of that case -taking into account, in particular, the fact that the other measure requested was aimed at preserving Uruguay's rights at issue in the case and that the Court had refused to grant such a measure because of the lack of an imminent risk of irreparable harm to Uruguay's rights -a more plausible reading of the Court's Order would suggest that, in the Court's view, non-aggravation measures can be granted only if the circumstances of a case are such as to require the indication of measures aimed at preventing irreparable harm to the rights of the parties. Thus non-aggravation measures would merely be ancillary to measures directed at preserving specific rights.
This reading of the Order is supported also by the views held in this respect by Judge Buergenthal, who found that the Court's findings are based on the conclusion that the Court lacks the power under Article 41 to indicate any provisional measures in a case in which there has been no showing of an imminent risk of irreparable prejudice to the subject matter in dispute between the parties.
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In his declaration Judge Buergenthal criticized the Court's 'restrictive interpretation' of Article 41, arguing that, by taking this position, the Court did not adequately address the problem of how to deal with situations in which one party to the case resorts to extrajudicial coercive measures, unrelated to the subject matter in dispute, that aggravate a dispute by seeking to undermine or interfere with the rights of the other party in defending its case before the Court. 51 While, for the above-mentioned reasons, it cannot be argued that the conclusion reached by the Court in this Order contradicts its previous case law, as Judge Buergenthal seems to suggest, 52 it is difficult not to agree with him on the fact that neither 48 Ibid., paras. 49-50. 49 Ibid., para. 51. 50 Buergenthal, supra note 46, para. 10. 51 Ibid., para. 11. 52 Ibid. Judge Buergenthal noted that the language employed in Art. 41 permits a less restrictive interpretation than that adopted by the Court, specifying that such an interpretation 'finds expression in the Court's repeated assertions that it "possesses by virtue of Article 41 of the Statute the power to indicate provisional measures with a view to preventing the aggravation or extension of the dispute whenever it considers that circumstances so require"'.
the language of Article 41 nor the previous case law warranted such a conclusion. Indeed, this decision appears to be based on a restrictive interpretation of Article 41. The cautious approach followed by the Court in this case is the more remarkable because, as pointed out by several commentators, 53 since the Chamber's statement in the Frontier Dispute case the Court's case law appeared to be characterized by a tendency towards attaching ever more relevance to the issue of aggravation. Since the Order of 23 January 2007 does not provide elements which may help to clarify the reasons for the Court's restrictive view, one may only attempt to identify some possible reasons as a matter of conjecture. I shall come back to this point in the next section.
THE CONTENT AND LEGAL EFFECTS OF NON-AGGRAVATION

MEASURES
The fact that it is now clear that non-aggravation measures cannot be indicated in the absence of a risk of irreparable damage to the rights of the parties should not lead one to underestimate the possible relevance of the issue of aggravation within the context of the Court's power under Article 41. Even if the existence of a risk of an aggravation of the dispute does not per se justify the granting of interim protection, such a risk remains one of the circumstances which has to be taken into account when considering what measures are to be indicated in order to protect the rights of the parties. In other words, while attaching decisive importance to the possible risk of irreparable prejudice, the Court is not bound to focus exclusively on this element, but can also consider the broader implications that the actions of one of the parties may have on the dispute before it. This, in turn, reflects on the content of the measures that the Court would be entitled to indicate. In this respect, the element of aggravation plays a significant role in that it seems to widen the margin of appreciation of the Court in determining what measures should be ordered. In particular, the existence of a risk of aggravation of a dispute may justify the indication by the Court of measures that are not strictly needed to prevent the rights of the parties from being irreparably prejudiced.
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The point now made is well illustrated by certain cases in which the Court did not merely call on the parties to refrain from aggravating the dispute but also specified the steps that the parties had to take to that end. Thus, as we have seen, in the Order rendered in the Frontier Dispute case the Chamber, in addition to a provisional measure directing the parties to ensure that no action be taken which might aggravate the dispute or prejudice the right of the other party, indicated 53 See Sztucki, supra note 8, at 357 ('It appears that in the recent decades in general, and in the present case in particular, the Court, using Article 41, is embarking on exercising just these powers -powers of general prevention'); Oda, supra note 4, at 552-3 ('It seems, however, that the Court has become inclined to interpret article 41 of the Statute much more widely so as to cover cases in which the prevention of an aggravation or extension of the dispute is required or even where the status quo needs to be maintained, although it has not indicated provisional measures solely to that end'); Thirlway, supra note 16, at 99 ('Recent developments in the practice of indication of provisional measures suggest that there has been some shift of thinking within the Court away from the intentions of the Statute in this respect'). 54 On this point see Sztucki, supra note 3, at 77. more specific measures concerning, inter alia, the respect of a ceasefire agreement and the withdrawal of armed forces from a certain area.
55 Similar measures were indicated by the Court in the Land and Maritime Boundary case. Since in these two cases the existence of a risk of irreparable prejudice was also recognized, it cannot be said that these measures were exclusively aimed at preventing an aggravation of the dispute. 56 However, it seems that, in shaping the content of some of them, the need to prevent the aggravation of the dispute had a major role. This point was acknowledged explicitly by the Chamber, at least as far as the measure directing the parties to withdraw their troops from the disputed area was concerned:
The measures which the Chamber contemplates indicating, for the purposes of eliminating the risk of any future action likely to aggravate or extend the dispute, must necessarily include the withdrawal of the troops of both Parties to such positions as to avoid the recrudescence of regrettable incidents.
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In the great majority of cases, non-aggravation measures have taken the form of a general request that the parties refrain from any action which may aggravate or extend the dispute. Indeed, general measures of this kind have been regarded as standard clauses, as the Court usually included such measures in the operative part of its orders. 58 Recently, however, general statements recommending that the parties refrain from aggravating the dispute have sometimes been included in the reasons of the orders. This has happened, in particular, in cases in which the Court had found that the conditions for granting provisional measures were not satisfied. In addition to the above-mentioned Orders in the Legality of the Use of Force cases, one may also refer, for instance, to the Orders of 13 July 2006 and 23 January 2007 in the Pulp Mills case. 59 With regard to this practice, it can asked what the difference is, if any, between a statement of this kind included in the operative part of an order indicating provisional measures and a similar statement included in the reasons of such order. Are these latter statements also to be considered as an expression of the Court's power, under Article 41, to indicate non-aggravation measures?
The question now raised is strictly related to a different one, which concerns the legal effects of provisional measures aimed at preventing the aggravation of the dispute. The problem is whether the recognition of the Court in the LaGrand case that provisional measures have binding effects also applies to non-aggravation measures. 60 If one considers that general statements of this kind do not have binding effect even when they are included in the operative part of a Court's order indicating provisional measures, it would make little difference whether these statements are can be considered as provisional measures having binding effect, it would be easier for the Court to include such general statements in its reasons. 66 For the purposes of the present study, however, far more relevant is the question of whether there is a link between the position recently taken by the Court in its Order of 23 January 2007 and the novelty introduced with the LaGrand judgment. It is here submitted that also in this respect a connection could be found to exist. Two different, albeit related, arguments can be advanced in this regard.
First, it may be argued that the recognition of the binding effects of provisional measures has led the Court to take a more cautious approach in administering its power under Article 41. Since, as we have seen, the notion of aggravation of a dispute covers a wider category of actions than that of irreparable prejudice, a request for nonaggravation measures may be designed to obtain from the Court interim protection in cases in which there is only a tenuous link between the rights at issue in the case and the actions to be enjoined. By specifying that non-aggravation measures cannot be rendered in a case in which there is no risk of irreparable prejudice to the rights of the parties at issue in a case, the Court might have wanted to stress the fact that its intervention under Article 41 aims primarily at the preservation of such rights, thus dispelling any doubts as to the possibility that, by taking into account the need to prevent the aggravation of the dispute, the Court would be entitled to extend its binding power to indicate provisional measures on matters which are unrelated or only tenuously related to that over which it has jurisdiction.
The second argument moves from the consideration of the content of the nonaggravation measure that the Court was requested to indicate in the Pulp Mills case. In its Order of 23 January 2007 the Court said that it could not grant provisional measures consisting solely of an injunction directing the parties not to take any actions which could aggravate or extend the dispute. It is submitted that the Court's refusal to indicate a measure having the form of a general request to the parties not to aggravate the dispute could be a consequence of the new context created after the Court's judgment in the LaGrand case.
When the Court does not specify what actions one or both parties should take in order to prevent the aggravation of the dispute, the question may arise as to the possible implications flowing from this general measure. In the absence of specific indications, parties may have different views as to what conduct would constitute an infringement of such a measure. Prior to the Court's judgment in the LaGrand case, this problem did not attract much attention in the Court's practice. In the Hostages case, the Court mentioned the fact that the incursion into the territory of Iran by the United States was contrary to a previous Court Order indicating that no action was to be taken by either party which might aggravate the tension between the two countries. Yet in that case the Court made only a cursory reference to this issue.
The scant attention given at that time to the question concerning the parties' compliance with provisional measures is not surprising if one considers that, until its judgment in the LaGrand case, the Court had not taken a position on whether or not provisional measures are binding on the parties. 68 Now that the Court has clarified that provisional measures are binding, the issue of compliance with such measures is going to arise more frequently in the Court's practice. Parties are now fully entitled to request the Court to rule that the other party has violated its international obligation to comply with a provisional measure and can even submit a claim for reparation.
In fact, recent practice shows that, when the relevant conditions arise, parties have included in their final submissions a request concerning the issue of compliance with provisional measures. 69 Thus, in the new context created after the Court's judgment in the LaGrand case, the question of whether conduct gives rise to an aggravation of the dispute is likely to become a more important issue for litigant states. When formulated in general terms, non-aggravation measures could be used by a party as a ground for advancing far-reaching claims as to the steps that the other party has to take in order to comply with such measures. While it will be for the Court to decide whether such claims are justified in the light of the measures previously indicated, and while, in any case, a party can decide to submit a new request for provisional measures, it seems that, under certain circumstances, non-aggravation measures framed in general terms may generate a state of uncertainty in the relations between the parties and may therefore give rise to a further dispute. 70 This may help to explain why the Court has refused to grant provisional measures consisting solely of a general statement relating to the need to prevent the aggravation of the dispute. While the Order of 23 January 2007 does not exclude the possibility that the Court may indicate general measures of this kind when other, more specific, measures are also indicated, it may be thought, for the reasons explained above, that, even in such a case, the Court may tend to avoid including non-aggravation measures formulated in general terms in the operative part of its orders.
CONCLUSIONS
Since the explicit recognition in the 1986 Frontier Dispute Order that under Article 41 the Court has an 'independent' power to indicate measures to prevent the aggravation or extension of the dispute, different views have been taken as to the scope of this Court's power. It has been argued, not least by individual judges, that the need to prevent the escalation of a dispute, particularly in cases involving a threat or actual use of force, could justify a less stringent application of the conditions generally applied for the indication of provisional measures; the view has also been advanced by some that the Court is entitled to indicate non-aggravation measures in cases in which measures preserving the rights of the parties are not indicated. These views, which are based on an extensive interpretation of Article 41, do not find support in the Court's practice. Admittedly, in some cases the indication of provisional measures appeared to have been motivated mainly by the need to prevent an aggravation of the dispute. It is true, moreover, that by relying on the element of aggravation, the Court considered itself to be entitled to indicate measures which appeared to go beyond what was strictly needed in order to prevent irreparable prejudice to the rights at issue in the case. Nevertheless, non-aggravation measures have been indicated only when the Court has found that all the conditions which normally must be satisfied for the indication of provisional measures, including the existence of a risk of irreparable prejudice to the rights of the parties, were satisfied.
While in its previous case law the Court had never indicated non-aggravation measures in cases where measures preserving rights were not also indicated, it is only in its recent Order in the Pulp Mills case that the Court has explicitly ruled out the possibility that it had the power to do so. The clear limitation imposed by the Court on its power to indicate non-aggravation measures is a significant novelty. It has been argued that there could be a link between this new development and the recent recognition, made in the LaGrand judgment, that provisional measures are binding.
